N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

Uu.S. COWODI TY FUTURES
TRADI NG COWM SSI ON

V. : Civil Action No. DKC 2004-1021
CALVARY CURRENCI ES LLC, et al:

MEMORANDUM OPI NI ON

Presently pending and ready for resolution in this
commodities regulation case are (1) the notion of Defendants
Cal vary Currencies, LLC (“Calvary”) and Arthur John Keeffe II
(“Keeffe”) for leave to file a surreply (paper no. 41), and (2)
the nmotion of Plaintiff the United States Commodity Futures
Tradi ng Comm ssion (“CFTC’) to strike, pursuant to Fed.R Civ.P.
1l4(a), the third-party conplaint filed by Def endants on Novenber
19, 2004 (paper no. 30). The issues are fully briefed and the
court now rules pursuant to Local Rule 105.6, no hearing being
deenmed necessary. For the reasons that follow, the court denies
Def endants’ notion and grants Plaintiff’s notion.
| . Backgr ound

On March 29, 2004, Plaintiff filed an action in this court
alleging that Keeffe, hinself and on behalf of his limted
liability company, Calvary, fraudulently solicited custoners,

inducing them into illegal off-exchange trading of foreign



currency futures in violation of Sections 4(a) and 4(b)(a)(i)
and (iii) of the Commdity Exchange Act, 7 U S.C. 88 6(a),
6(b)(a)(i), (iii) (“The Act”) and related CFTC Regul ati ons, 17
CFR 8 1.1(b)(1), (3). See paper no. 1, at § 1-2. Plaintiff
requested injunctive relief, restitution, civil nonet ary
penalties, and other equitable relief such as this court m ght
find appropriate. See id. at { 3.

Keeffe, and |l ater Calvary, noved to dism ss for failure to
state a claim asserting that the transactions form ng the basis
of Plaintiff’s conplaint were not transactions for futures but
“spot” transactions, over which the CFTC has no regulatory
aut hority. See paper nos. 8 (Keeffe) and 17 (Calvary). On
Oct ober 15, 2004, this court denied Defendants’ notion to
dismss, concluding that, viewing the asserted facts in the
i ght nost favorable to Plaintiff as required when evaluating a
notion to dismss, the transactions were futures trades, not
spot transactions. See paper nos. 23 (menorandum opi nion) and
24 (order).

On Novenber 19, 2004, Defendants filed a third party
conpl aint against Gain Capital Goup, Inc. (“Gain”) and |FX
Ltd. (“I'FX"), with whom Defendants had tradi ng accounts. Paper
no. 27. 1Init, Defendants assert breach of contract, negligent

nm srepresentation, breach of fiduciary duty, and negligence.



| d. Def endants continue to deny that they engaged in futures

tradi ng, but assert that, if the transactions are ultinmately
found to be futures trades and not spot transactions, Gain and
| FX are |iable to Defendants because Calvary’s contracts with
themindicated that all trades were to be spot transacti ons and
because Calvary relied on their representations that they woul d
engage only in spot transactions. See id.

Plaintiff noves to strike the third party conpl ai nt, arguing
that Gain and I FX are inproperly inpleaded because Defendants’
claims against Gain and | FX are separate fromand i ndependent of
Plaintiff’s clains against Def endant s, whi ch, Plaintiff
cont ends, are based solely on Defendants’ contract ual
relationships with Calvary's clients. Paper no. 30.

After Plaintiff replied to Defendants’ response to the
notion to strike, Defendants filed a “Reply to Plaintiff’'s
Reply.” Paper no. 40. Later realizing that surreplies are not
permtted wi thout the court’s perm ssion, Defendants ex post
moved for leave to file their surreply.

I1. Defendants’ Modtion for Leave to File Surreply

Surreplies are allowed only with | eave of the court, Local
Rul e 105.2.a, and “nmay be permtted when the noving party woul d
be unable to contest matters presented to the court for the

first time in the opposing party’'s reply.” Abri sham an v.



Dal ey, 2004 U.S. Dist. LEXIS 23418, at *5 (D.Md. Mar. 26, 2004)
(quoting Khoury v. Meserve, 268 F.Supp.2d 600, 605 (D. M.
2003)), aff’d, 112 Fed. Appx. 923 (4th Cir. 2004). Defendants’

nmot i on does not specify any such matters, but instead seeks only
to “respond[] to several allegations recited as facts by the
Plaintiff, and sinplif[y] the Defendants’ position.” The notion
is therefore denied.

L1, Plaintiff’s Motion to Strike the Third Party Conpl ai nt

A. St andard of Revi ew

The district court has discretion to dismss or retain a

third party claimfiled under Rule 14(a). See Duke v. Reconstr.
Fin. Corp., 209 F.2d 204, 208 (4" Cir. 1954) (citing Maryl and ex
rel. Wbod v. Robinson, D.C., 74 F.Supp. 279, 282 (D.Md. 1947)).
As recently noted in Dishong v. Tidewater Othopaedic Assoc.,
Inc., 219 F.R D. 382, 385 (E.D.Va. 2003):

The purpose of Rule 14 is to permt additional parties
whose rights may be affected by the decision in the
original action to be joined and brought in so as to
expedite the final determ nation of the rights and
liabilities of all the interested parties in one suit.
G ens Falls Indem Co. v. Atl. Bldg. Corp., 199 F.2d
60, 63 (4" Cir. 1952). . . . If bringing in the third
party wll introduce wunrelated issues and unduly
conplicate the original suit, inpleader may be deni ed.
[United States v. Dobrowolski, 16 F.R D. 134, 136
(D.Md. 1954)]. Moreover, a lack of simlarity between
the i ssues and evidence required to prove the main and
third-party clainms may be sufficient to warrant the
di sm ssal of an inpleaded party. Wight & Mller 8
1443, at 310; United States Fid. & Guar. Co. .
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Perkins, 388 F.2d 771, 773 (10t Cir. 1968) (“If

i npl eading a third party defendant would require the

trial of issues not involved in the controversy

between the original parties wthout serving any

conveni ence, there is no good reason to pernit the

third-party conplaint to be filed.”).
Furthernmore, the Advisory Commttee Notes to Rule 14 state that
“the court has discretion to strike the third-party claimif it
is obviously unneritorious and can only delay or prejudice the
di sposition of the plaintiff’s claim” Fed. R. Civ.P. 14,
advisory commttee note, 1963 Anendnent. Case law also
recogni zes that a motion to strike should be granted where the
claimis “obviously unnmeritorious.” Hartford Fire Ins. Co. V.
County Asphalt, Inc., 2002 U S. Dist. LEXIS 22572, 2002 W
31654853, at *6-7 (S.D.N. Y. Nov. 22, 2002) (citing Aiello v.
M dwest Operating Eng’'rs Health & Wel fare Fund, 1992 U.S. Di st.
LEXIS 7353, 1992 W 122933, at *1 (N.D.Ill. May 28, 1992) and

Perez Cruz v. Fernandez Martinez, 551 F.Supp. 794, 798-99
(D.P.R 1982)); see also Wight & MIler 8 1443, at 310 (“A |l ack

of substance to the third-party claimmay al so be sufficient to
warrant di sm ssal of an inpleaded party.”).

B. Anal ysi s



Plaintiff contends inits conplaint that Def endants vi ol at ed
section 4(a) of the Act! “by engaging in the offer and sal e of

illegal futures contracts,” and section 4b(a)(2)(i) and (iii)?

! Section 4(a) of the Act, 7 U S.C. § 6(a), states, in
pertinent part:

[I]t shall be unlawful for any person to offer to
enter into, to enter into, to execute, to confirmthe
execution of, or to conduct any office or business

for the purpose of soliciting or accepting any
order for, or otherwi se dealing in, any transaction
in, or in connection with, a contract for the purchase
or sale of a commdity for future delivery
unl ess- -

(1) such transaction is conducted on or subject to
the rules of a board of +trade which has been
designated or registered by the Comm ssion as a
contract market or derivatives transaction execution
facility for such commodity

2 Section 4b(a)(2) of the Act, 7 U.S.C. § 6b(a)(2), states,
in pertinent part:

It shall be unlawful . . . (2) for any person, in or
in connection with any order to make, or the making
of, any contract of sale of any comodity for future
delivery, nmade, or to be made, for or on behalf of any
ot her person if such contract for future delivery is
or may be used for (A) hedging any transaction in
interstate commerce in such comvobdity or the products
or byproducts thereof, or (B) determning the price
basis of any transaction in interstate commerce in
such commodity, or (C) delivering any such commodity
sol d, shipped, or received in interstate commerce for
the fulfillment thereof--

(i) to cheat or defraud or attenpt to cheat or
defraud such other person; [or]

(iii) willfully to deceive or attenpt to deceive
such ot her person by any nmeans whatsoever in regard to
any such order or contract or the disposition or
execution of any such order or contract, or in regard
to any act of agency perfornmed with respect to such
order or contract for such person.
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and acconpanyi ng regul ati ons “by engagi ng i n fraudul ent activity
inconnection with trading comodity futures contracts including
maki ng fal se representations.” Paper no. 1, at 2. |If the court
finds that Defendants engaged in futures trading, Defendants
will be liable to Plaintiff under section 4(a), whether the
contracts with Gain and |FX purported to authorize futures
contracts, spot transactions, or, as Plaintiff <colorfully
suggests (paper no. 30, at 7), Krispy Crene stock. In fact,
whet her Def endants understood that they were engaged in futures
trading is inmaterial to the section 4(a) claim The statute
does not require that the Defendants knew or believed thensel ves
to have traded in futures contracts, and in the absence of any
such exception to the general rule, m sunderstanding the statute
is no defense. See Bryan v. United States, 524 U S. 184, 199
(1998) (absent statutory exception, the general rule is that
“ignorance of the law is no excuse”) (quoting United States v.
Int’l Mnerals & Chem Corp., 402 U S. 558, 563 (1971)). The
issues that will arise pursuant to that claim are therefore
whol |y separate fromthose that would arise in any conpl ai nt by
Def endant s agai nst Gain and I FX; the third party conpl ai nt woul d
merely “introduce unrelated issues and unduly conplicate” the

claim Dishong, 219 F.R. D. at 385.



The third party conplaint is likewi se unrelated to the
section 4b(a)(2) claim To establish liability under section
4b(a)(2) requires a showing of “fraudulent activity in
connection with trading comopdity futures contracts.” To
justify their third party conpl aint, Defendants contend that, to
the extent they engaged in futures trading and not spot
transactions, they did so not fraudulently, but unwittingly and
in reliance upon representations made by Gain and | FX Paper
no. 27. Plaintiff, however, does not <claim nerely that
Def endants defrauded their clients into thinking that they were
engagi ng in spot transactions when in reality they were trading
in futures contracts, but rather that Defendants, while
soliciting noney that was invested in foreign currency futures
contracts, defrauded their clients with m srepresentations about
the likelihood of profit, risks, and Calvary’ s tradi ng history.
See paper no. 1, at 1; paper no. 30, at 3. That Defendants
t hought, or even represented to their clients, that they were
soliciting for investments in the spot market, 1is, again,
immterial; to succeed on its section 4b(a)(2) claim Plaintiff
needs only show that (1) Defendants’ activities were connected
to the sale of futures contracts, and (2) Defendants’ practices

were fraudulent or deceptive. 7 US.C. 8§ 6b(a)(2). Whet her



Def endant s were defrauded or otherwi se msled by Gain and | FX i s
therefore unrelated to the resolution of Plaintiff’s conplaint.

Moreover, with respect to the section 4b(a)(2) claim
Def endants’ demand for third-party i ndemificationis “obviously
unneritorious.” Fed.R Civ.P. 14, advisory commttee note, 1963
Amendnent . Gain and IFX cannot be liable to indemify
Def endants for alleged frauds agai nst Defendants’ clients under
any theory presented in the third party conpl aint, as Defendants
do not allege that Gain and | FX had any contact with, or in any
way participated in defraudi ng, Defendants’ clients. Defendants

cannot hold Gain and IFX liable for what may turn out to have

been, in the kindest light, a msinterpretation of the |aw
di stinguishing the futures and spot markets. If Gain and | FX
engaged in illegal futures trading, it is wthin CFTC s province
to choose to prosecute themas well, but their having engaged in

such transacti ons woul d nei t her exoner at e Def endants nor provide
a basis for indemification of Defendants’ liability in the case
at bar.

Because the third party conpl ai nt would “i ntroduce unrel at ed
i ssues and unduly conplicate” both clainms, Dishong, 219 F.R D.
at 385, and because Defendants’ claimfor contribution against
Gain and IFX is “obviously unnmeritorious,” Fed.R Civ.P. 14,

advi sory conm ttee note, 1963 Anmendnent, the court will exercise



its discretion to strike the third party conplaint. A separate

Oder will follow.

/sl
DEBORAH K. CHASANOW
United States District Judge

February 2, 2005
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